I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:

)

)

CAROLYN ROBERTS HORECKER, ) Bankruptcy Case No. 92-41158

)
Debt or . )

KNI GHTSBRI DGE W NE SHOPPE,
LTD. ,

Plaintiff,
VS. Adversary Case No. 93-4073

CAROLYN ROBERTS HORECKER,

N N N N N N N N N N N N

Def endant .

OPI NI ON

This matter having cone before the Court for trial on a
Conpl ai nt Cbjectingto Discharge filed by the Plaintiff onJuly 12,
1993; the Court, having heard sworn testi nony and arguments of
counsel and bei ng ot herwi se fully advi sed inthe prem ses, nakes t he
foll owi ng findi ngs of fact and concl usi ons of | awpursuant to Rul e
7052 of the Federal Rules of Bankruptcy Procedure.

Pl ai ntiff has brought the instant adversary conpl ai nt seeki ng
a denial of the Defendant's discharge under Chapter 7 of the
Bankr upt cy Code pursuant to t hree separate sub-sections of 11 U. S. C
§ 727(a). Plaintiff has all eged a cause of acti on pursuant to 11
US C 8§8727(a)(2), charging that the Debtor, withintent to hinder,
del ay, or defraud a creditor or an offi cer of the estate charged with

cust ody of property under this title, has transferred, renoved,



destroyed, nutilated, or concealed, or has permtted to be
transferred, renoved, destroyed, nutil ated, or conceal ed, property
of the Debtor within one year before the date of filing of the
petition. The Plaintiff has al so al | eged a cause of action under 11
U.S.C. §727(a)(3), chargingthat the Debtor has failedto keep or
preserve recorded i nformati on, includi ng books, docunents, records,
and papers fromwhi ch t he Debtor's fi nancial condition or busi ness
transactions m ght be ascertained. Finally, the Plaintiff has
al | eged a cause of action pursuant to 11 U S.C. § 727(a)(5), charging
t hat t he Debtor has failed to explainsatisfactorily a substanti al
| oss of assets to neet the Debtor's liabilities.

The burden of proof is uponthe Plaintiff to establish the
el ement s under each section of 11 U S. C 8§ 727(a), by a preponder ance

of the evidence. See: Gogan v. Garner, 111 S.Ct. 654 (1991).

Under both 88 727(a)(3) and (a)(5), theinitial burden of proof is
onthe Plaintiff toshowthe |l ack of business records or al oss of
assets. Once this burden is net, the burden then shifts to the
Def endant to explainthe failureto naintainrecords or theloss of

assets. See: Inre Calisoff, 92 B.R 346 (Bankr. N.D. Ill. 1988);

and In re Silverstein, 151 B.R 657 (Bankr. E.D. N Y. 1993),

respectively.

Prior to addressing each of the Plaintiff's contentions under
11 U.S.C. § 727(a), the Court first notes that the issue of
credibility of the witnesses has a substantial inpact onthe Court's
decision in the instant case, as i n other cases where a deni al of

di scharge i s sought under 11 U.S.C. § 727(a). Intheinstant case,
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the Court found ontherecordat trial that the Defendant, Carol yn
Roberts Horecker, and anot her witness testifying on her behal f,
WIliamSinnott, were not credi ble witnesses. As noted at trial, the
Court has vast experience judgingthe credibility of witnesses. In
consi dering the testi nony of both the Def endant and W1l |iamSi nnott,
t he Court finds that, based upon t he deneanor of the wi t nesses, the
manner i n whi ch t hey answered questions, and their attitude toward
t he proceedings, themajority of the testinony elicited by these two
Wi t nesses was not credi ble. The Court found t hat bot h t he Def endant
and M. Sinnott had a cavalier attitude and t hat many answers to
guestions were at the very | east vague and i n sone i nst ances evasi ve.
Both the Defendant and M. Sinnott were found to have made
i nconsi stent statenments as between their testinmony i n open Court and
depositions givenprior totrial. The Court foundthe Plaintiff's
wi t ness, Johnson Ho, to be a credi bl e wi tness. As such, the Court
found that M. Ho's representation of the facts whi ch he was awar e
of were nore accur at e and dependabl e t han t he versi on gi ven by t he
Def endant and M. Sinnott.

Considering the Plaintiff's cause of action pursuant to 11
U S C §727(a)(2), as stated above, the burden of proof is onthe
Debt or, and the Pl ai ntiff nust showthat the Debtor, with an i ntent
to hinder, delay, or defraud a creditor, either transferred or
conceal ed property of the Debtor fromthe Debtor's creditors. The
Court nmust findthat the Debtor/Def endant acted wi th actual intent
requiring a showi ng of extrinsic evidence suggesting that fraud

exi sts. In exam ning the facts surrounding the Plaintiff's
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al | egations under 8§ 727(a)(2), the Court finds that there were two
specific actions onthe part of the Debtor giving riseto denial of

a di scharge under this section. The Plaintiff has proven that,

wi t hi n one year of the Debtor's filingfor bankruptcy relief, the
Debt or conceal ed funds at the Anna State Bank fromCreditor, Internal

Revenue Servi ce. The evi dence adduced at trial clearly indicates
that t he Debtor transferred noney fromher personal bank accounts
i nt o bank accounts in the nane of her daughter and t hen subsequentl|y
in the nane of both her daughter and son for the purpose of

conceal i ng t hat noney fromthe IRS. Debtor attenpted to convincethe
Court that the noney was pl aced inthese accounts for her children's
use and t o keep t he noney fromDebt or's hands due t o her ganbli ng
probl em These assertions by t he Def endant were qui ckly eroded on
cross-exam nati on. Based upon t he evi dence beforeit, the Court can
but concl ude that the only reason t he noni es were transferred by t he
Def endant were for the purpose of concealingthemfromacreditor.

As such, the Plaintiff has proventhe basis for denial of discharge
under 8 727(a)(2). Debtor's fraudulent intent can clearly be
inferred fromthe circunstances of the transactions surroundi ngthe
transfer of the noney inthe accounts. The Debtor's | ack of candor

in her testinony further serves as an indication of the Debtor's
fraudul ent intent. Further, under 11 U S.C. § 727(a)(2), the Debtor

transferred aninterest inapartnershipto her sister for the sum
of $500 shortly before filing bankruptcy. The Court finds that this
transfer was made to keep Debtor's creditors frompursuing the

Debtor'sinterest inthe partnership. The Debtor testifiedthat this
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transfer was made upon advi ce of counsel, but there is no clear
reason f or counsel to have gi ven such advi ce ot her than to shield the
interest fromcreditors and protect Debtor's other partners. This
basi s i s anot her reason sufficient towarrant deni al of the Debtor's
di scharge i n bankruptcy.

Turning next tothe Plaintiff's all egations pursuant to 11
US. C 8727(a)(3), the Court finds that the Plaintiff, here again,
has provenits all egations under this sectioninthat the Plaintiff
has shown t hat t he Def endant failed to maintain or keep control of
busi ness records of corporations inwhichthe Defendant al so i nvest ed
huge sunms of noney. The Defendant has virtually no recorded
i nformati on of any kind to substantiate her testinony. The Debtor,
inattenpting an expl anation for her failure to maintainrecords,
stated that she had littleinvol vement inthe businesses, that she
all owed WIIliamSinnott torunthe busi nesses, and t hat she put noney
into the busi nesses whenever he requestedit. Inreview ngthe
testi nony before the Court, the Court finds that the Debtor has not
gi ven a reasonabl e expl anation for the nearly conpl ete | ack of
records to substanti ate her testi nony. The Debtor was a pri nci pal
party in the corporations at issue, and she had a | egal
responsibility to keep records or at the very | east see that they
were kept by sonmeone that could be entrusted with such a
responsi bility. The Defendant's expl anati ons about her failureto
be abl e t o produce books and records on t he busi nesses were very
general and, at tines, evasive. Debtor asks the Court to findthat

her failure to keep books was justified under the circunstances of

5



this case inthat she was al ong di stance fromwhere t he corporati ons
wer e doi ng busi ness and t hat as aresult of the death of her husband
she was si nply not taking care of her busi ness i na manner in which
it should have been taken care of. Agai n, considering the
Def endant' s | ack of credibility intestifying and the overwhel m ng
anmount of evi dence suggesting that the corporations in question were
i nvol ved i n questi onabl e busi ness transacti ons of which it was shown
t hat the Defendant had know edge of, the Court finds that the
expl anati on and excuse of fered by t he Def endant are not suffi cient
tojustify her failureto keep and mai nt ai n books and records from
whi ch her financial condition and busi ness transacti ons coul d be
ascertai ned.

Finally, turningtothethirdallegationof the Plaintiff under
11 U.S.C §727(a)(5), the Court finds that the Plaintiff has net its
burden of proof in showing that the Debtor has failed to
sati sfactorily explain her substantial | oss of assets between the
ti me of her husband' s death and the time of her filingfor relief in
bankruptcy. In analyzingthe evidence introduced to support the
Plaintiff's contentions under § 727(a)(5), the Court finds that, at
the ti me of her husband's death in 1987, the Defendant was worth
sonmewhere i n t he area of $400, 000 t o $500, 000. In addition to her
own personal wealth, the Court finds that it has been shown t hat the
Def endant took a sum of noney in excess of $175,000 from her
grandnot her' s est at e over whi ch she was a guardi an until April 1992.
At the tinme of filing bankruptcy, the Debtor's bankruptcy schedul es

showed t hat she was virtual |l y pennil ess and her Chapter 7 bankruptcy
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was established as a no-asset case. The Plaintiff, having
est abl i shed that t here exi sts an unexpl ai ned | oss of assets, thus
shifts the burdentothe Debtor to provide a satisfactory expl anati on
for the | oss of those assets. Courts have held that vague and
i ndefinite explanations of | osses that are based upon esti mates,

uncorroborat ed by docunentation, are unsatisfactory. Inre Wl fson,

26 C.B. C. 2d 1738 (Bankr. S.D. N. Y. 1992). Asosee: Inre R dley,

24 C. B. C. 2d 163 (Bankr. D. Mass. 1990). In the instant case, the
Court finds that the Debtor's explanation as to the | oss of a
substanti al anount of assets is not satisfactory as that termis
contenpl ated under 11 U.S.C. § 727(a)(5). Although the term
"satisfactory” i s not defined, cases whi ch have exam ned t he questi on
have found t hat the standardis one of credibility and that the Court
has a wide |atitude in determ ning whether the explanation is

satisfactory. See: Inre Ne, 64 B.R 759 (Bankr. E.D. N.C. 1986);

In re Zell, 108 B.R 615 (Bankr. S.D. Ohio 1989); and In re
Silverstein, 151 B.R. 657 (Bankr. E.D. N. Y. 1993). The Debtor's

expl anation as tothe |l oss of her assets falls intotwo categori es.
One, she explains that nuch of the noney which was spent froma
period of 1989 through 1992 was noney invested in the various
corporations i nwhichshe was involved and t he Debt or has very little
i dea of where that noney went and offered virtually no specific
i nformati on on howt he noney was spent ot her than it was spent as
capi tal investnent to neet expenses and costs of doi ng busi ness. The
Debtor also testified that nuch of the noney was | ost ganbli ng;

however, the Debtor provided very little docunentation as to these
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ganbling | osses. Infact, the only docunentati on whi ch was provi ded
was docunentati on which the Plaintiff had obtained throughits
i nvestigation rather than docunentati on which the Debt or supplied
voluntarily. Under the caselawinterpreting 11 U.S. C. § 727(a) (5),
the Court nmust findthat the Plaintiff has proven, by a preponderance
of the evidence, that the Defendant has failed to satisfactorily
expl ain | oss of a substanti al anount of assets onthe part of the
Debt or whi ch coul d have been used t o neet her financial obligations.
The Debt or' s expl anati ons for the | oss of her assets were very vague,
general , and, as noted previously, evasive. Gventhe fact that the
Debt or' s expl anati ons were | argel y unsupported by docunentation, the
Court findsthereislittleroomfor doubt that the Plaintiff has
proven the el ements necessary under 8 727(a)(5).

As a final notein passing, the Court finds that the Plaintiff
has al so proven a basi s for deni al of di scharge pursuant to 11 U S. C
8§ 727(a)(4)(A), inthat it was shown t hat t he Debt or nade f al se oat hs
on her bankruptcy petition under Chapter 7inthat shefailedtolist
any of the corporations inwhich she was i nvol ved as presi dent, sole
shar ehol der, and director. Those om ssi ons bei ng materi al om ssi ons,
t he Court coul d easily find anot her basis for deni al of di scharge.
However, giventhe fact that the Plaintiff didnot pleadthis section
nor didthe Plaintiff request to anend t he Conpl ai nt to conformto
t he proofs, the Court can only conment on t he proof and not use t he
proof as a basis for denial of discharge.

ENTERED: June 30, 1994.



/'s/ GERALD D. FI NES
United States Bankruptcy Judge



